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 UNITED STATES BANKRUPTCY COURT 
 SOUTHERN DISTRICT OF OHIO 
 WESTERN DIVISION 
 
IN RE: : CASE NO.:  19-13676 
 
  MONICA MORNINGSTAR  : CHAPTER:  13 
   
 DEBTOR    : JUDGE:  BUCHANAN 
 

DEBTOR’S MOTION TO DETERMINE MORTGAGE PAYMENT PURSUANT TO 
FRBP 3002.1(b), FOR ESCROW ACCOUNT RECONCILIATION, FOR WAIVER OF 

UNNOTICED ESCROW CHARGES OR REFUND OF ESCROW SURPLUS, AND FOR 
DISGORGEMENT OF UNNOTICED FEES, COSTS, OR CHARGES PURSUANT TO 

FRPB 3002.1(c) WITH CLASS ACTION ALLEGATIONS 
 
Comes now the above-named Debtor, by and through counsel, and respectfully requests, 

pursuant to 11 U.S.C. §105 and Rule 3002.1(b), (c) and (i) of the Federal Rules of Bankruptcy 

Procedure (FRBP), a determination of the proper mortgage payment the Debtor is required to pay 

on her principal residence mortgage to NewRez LLC d/b/a Shellpoint Mortgage Servicing 

(“Shellpoint” or “Creditor”), for an accounting of the escrow account related to the same, for the 

disgorgement of any fees, costs, or charges, and a waiver of unnoticed escrow charges or refund 

of escrow surplus.  Because Shellpoint’s violations of 3002.1 are believed to be pervasive, the 

Debtor further requests, pursuant to FRBP 9014(c), that FRBP 7023 be made applicable to this 

contested matter.  A Memorandum in Support follows.      

   

Respectfully Submitted, 

/s/ Paul J. Minnillo 
Paul J. Minnillo, Esq. (OH-0065744) 
MINNILLO LAW GROUP CO., LPA 
2712 Observatory Avenue 
Cincinnati, Ohio 45208 
(513)723-1600 /(513)723-1620 (Fax) 
pjm@mlg-lpa.com 
Attorney for Debtor(s) 
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MEMORANDUM IN SUPPORT 

 
I. PROCEDURAL AND FACTUAL HISTORY 

 Debtor Monica Morningstar (“Debtor” or “Ms. Morningstar”) filed a petition in chapter 13 

bankruptcy on October 8, 2019 (the “Petition”).  At the time of the filing of the Petition, Ms. 

Morningstar owned the property located at 3261 Paprika Court, Cincinnati, Hamilton County, 

Ohio 45251, and resided there as her primary residence (the “Property”).  The Property is subject 

to a mortgage which is currently serviced by Shellpoint.  See Creditor Proof of Claim 15-1 and 

Doc. 31 (Notice of Transfer of Claim Other Than For Security)(the “Mortgage”). 

 The Debtor’s confirmed chapter 13 plan provides that the Debtor will pay the ongoing 

indebtedness for the Mortgage to Shellpoint through the chapter 13 trustee as a conduit and pay 

any prepetition mortgage arrearage over the life of the chapter 13 plan (the “Plan”).  Doc. 7, ¶5.1.1 

and 5.2.1, respectively.  Shellpoint’s proof of claim shows that the Mortgage payment to be paid 

pursuant to the Plan contains an escrow allotment.  Claim 15-1, page 4, Part 4.  The Debtor pays 

all real estate taxes, property insurance, and private mortgage insurance as part of her regular 

monthly Mortgage payment for the Property.  Id. 

 The regular monthly Mortgage payment amount for the Property has never changed over 

the life of the Plan.  A review of the docket shows that neither Shellpoint nor any other entity has 

filed a notice of mortgage payment change (“NOPC”) pursuant to FRBP 3002.1(b).1  

Consequently, the chapter 13 trustee has continued to pay Shellpoint the amount set forth in its 

 
1  Shellpoint is the assignee of Ditech Financial, LLC (“Ditech”).  See Doc. 30.   
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original proof of claim, filed in 2019 -- $979.57 per month. See trustee’s pay history for claim 15 

attached hereto as Exhibit 1.2  

 The Mortgage is a fixed rate mortgage.  See Claim 6-2, page 20, para. 2.  However, records 

from the Hamilton County Auditor’s office reflect that the real estate taxes for the Property have 

steadily increased since this case was filed in 2019.  Attached hereto is a printout showing the 

history of real estate tax assessments for the Property.  See Exhibit 2.  It shows that the Property’s 

taxes have fluctuated from $1,292.28 per half year in June, 2019 to $1,489.74 per half year in 

January, 2021.   

 Other escrow obligations have fluctuated as well.  Mortgage statements issued by 

Shellpoint’s assignor, Ditech, show that hazard insurance premiums for the Property were 

expected to be $900.00 per year (See Claim 15-1, page 26), but were actually $847.00 per year 

(See Exhibit 3).  Likewise, mortgage insurance premiums have decreased since the Petition was 

filed from $76.62 per month (See Claim 15-1, page 26) to $75.15 per month (See Exhibit 4).  The 

tax and insurance fluctuations are at least partially accounted for internally by Ditech and 

Shellpoint.  In the statements issued to Ms. Morningstar by Ditech and Shellpoint after the Petition 

was filed, the monthly Mortgage payment decreased from $979.57 on December 13, 2019 (See 

Claim 15-1, page 25) to $940.58 on December 16, 2019 (See Exhibit 5) and then increased to 

$977.70 on February 1, 2021 (See Exhibit 6).   The monthly mortgage payment has decreased 

during the life of the Plan, but the chapter 13 trustee, as required, has continually scheduled to pay 

Shellpoint $979.57 per month, an amount greater than what has been required in every month since 

December, 2019. 

 
2   Exhibit 1 shows disbursements to Shellpoint in varying amounts and that there is a post-petition arrearage of 
$2.669.95.   Because Shellpoint has not filed the required notices pursuant to FRBP 3002.1(b) and (c), the actual 
arrearage is less and will likely be zero or overpaid as the Debtor continues to make her chapter 13 plan payments.  
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II. LAW AND ARGUMENT 

A. A notice of mortgage payment change must be filed under FRBP 
3002.1(b). 

 
 This objection is brought, in part, pursuant to Rule 3002.1 of the Federal Rules of 

Bankruptcy Procedure.  Specifically, Rule 3002.1(b) provides that “The holder of the claim shall 

file and serve on the debtor, debtor’s counsel, and the trustee a notice of any change in the payment 

amount including any change that results from an interest rate or escrow account adjustment, no 

later than 21 days before a payment in the new amount is due.”  FRBP 3002.1(b) is applicable to 

this case pursuant to FRBP 3002.1(a) because the Creditor has a security interest in the Debtor’s 

principal residence and the Debtor is paying the monthly mortgage payment through the chapter 

13 trustee as a conduit per the Debtor’s Plan. 

 Compliance with Rule 3002.1 is important to a debtor whose plan provides for “cure and 

maintain” treatment of a mortgage obligation on a principal residence.  The Debtor, the Debtor’s 

counsel, and the trustee need to be informed about the precise amount of the payment so that the 

mortgage obligation remains current and the chapter 13 plan does not enter into default.  Timely 

notice of these changes will permit the Debtor or trustee to challenge the validity of any escrow 

amounts, if appropriate, and to adjust post-petition mortgage payments to cover any undisputed or 

claimed adjustment.  Furthermore, any changes in the monthly mortgage payment can have an 

impact on the very viability of the plan or the Debtor’s ability to complete it as scheduled.  If the 

Debtor has notice of these changes, she can adjust her plan accordingly.  The overriding goal of 

FRBP 3002.1 is to ensure that the Debtor can stay current on her post-petition mortgage payments 

so that when she exits her chapter 13 plan, she will leave with the knowledge that all mortgage 

payments are current and that she will have her fresh start. 
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 In this case, the required FRBP 3002.1(b) notices have not been filed.  The failure to file 

such notices, at a minimum, calls into question whether the escrow account is current.  It also 

raises the question as to whether or not real estate taxes, insurance, and other escrow items are 

being paid in full.  Finally, it leads one to believe that the Debtor may have overpaid her escrow 

account and may be entitled to the use of those funds.  Worse, the failure to file notices of payment 

changes oftentimes results in the accrual of significant escrow arrearages which the Debtor may 

be asked to pay and cannot, thereby placing her in a default status. 

B. Shellpoint failed to file any notifications of the imposition of fees, 
expenses, or charges against the Debtor in violation of FRBP 3002.1(c). 

 
Likewise, since the filing of the petition herein, Shellpoint has continually assessed the 

Debtor with fees, expenses, or charges without filing any notices of post-petition fees, expenses, 

or charges pursuant to FRBP 3002.1(c).  FRBP 3002.1(c) requires Shellpoint to file “a notice 

itemizing all fees, expenses, or charges (1) that were incurred in connection with the claim after 

the bankruptcy case was filed, and (2) that the holder asserts are recoverable against the debtor or 

against the debtor’s principal residence” within 180 days of when the fee, expense or charge was 

incurred.   

In this case, Shellpoint has assessed charges against the Debtor for “Property Inspection” 

(See Exhibit 6) and “Late Charge Payment” (See Exhibit 7) more than 180 days prior to the filing 

of this motion.  It appears that a Late Charge Payment was collected by Shellpoint from the Debtor 

in the amount of $500.58.  Exhibit 7, page 2.  No notice of the assessment or payment of that 

charge has been filed with this Court.  Likewise, the Debtor was assessed multiple $20.00 charges 

for Property Inspections.  Exhibit 6, page 2-3 and Exhibit 7, page 2.   Shellpoint’s practice of 

failing to notify bankruptcy courts of the assessment of fees, expenses, and charges is believed to 

be widespread. 
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Shellpoint should be ordered to waive the right to collect any unnoticed fees, expenses, or 

charges and disgorge back to the Debtor any such fees, expenses, or charges that were incurred or 

paid since the filing of the Petition herein.   

C. Appropriate relief, including sanctions, against Shellpoint are 
warranted for its failure to comply. 

 
 FRBP 3002.1(i) provides for “appropriate relief” when a claim holder fails to provide “any 

information” in connection with notices filed under FRBP 3002.1(b) or (c).   Shellpoint’s failure 

to file any notices of mortgage payment change might lead any party in interest in this bankruptcy 

proceeding to believe that the escrow amount has never changed over the life of the plan.  As set 

forth above, the Debtor has ample evidence of fluctuations in Property taxes, hazard insurance, 

and mortgage insurance since the filing of the Petition.  Additionally, fees, expenses, and charges 

have been assessed against the Debtor and, in some instances, paid by the Debtor unknowingly 

and in the absence of any timely filed notice pursuant to FRBP 3002.1(c) 

 Under 11 U.S.C. §105 and FRBP 3002.1(i), this Court has the authority to require 

Shellpoint to file all required notices of mortgage payment change.  Implicit in that requirement 

would be a formal escrow accounting for all time periods since the filing of the Petition herein.  

Furthermore, it may also preclude Shellpoint from presenting any such filed notices of mortgage 

payment changes as evidence in the future.  Finally, this Court may “award other appropriate relief, 

including reasonable expenses and attorney’s fees. . . “   

In this case, it is appropriate to order Shellpoint to waive the collection of any unnoticed 

post-petition escrow charges or adjustments that resulted from Shellpoint’s failure to conduct an 

escrow analysis and file notices of mortgage payment change for more than a year.  It is also 

appropriate to ensure that the escrow account is sufficiently funded by Shellpoint so that no 

shortage is assessed against the Debtor as a result of the mortgage servicer’s failure to file the 
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required notices of mortgage payment change that would jeopardize the Debtor’s ability to be 

current on her Mortgage and to exit the plan with a fresh start.   

 Finally, the Debtor has incurred costs and attorney fees in seeking compliance with FRBP 

3002.1(b) and (c) and to obtain information about the escrow and mortgage accounting and will 

continue to do so as she seeks to ensure that Shellpoint has met its obligations to her.  Therefore, 

pursuant to FRBP 3002.1(i)(2), an award of reasonable attorney fees is another appropriate remedy 

for Shellpoint’s failure to comply with FRBP 3002.1(b) and (c). 

D. Class Action Allegations 

Shellpoint’s lack of compliance with 3002.1 is believed to be widespread.  Consequently, 

Debtor, for herself and for other debtors similarly situated, seeks to invoke Rule 7023 of the 

Federal Rules of Bankruptcy Procedure for this contested matter.  This contested matter is a core 

proceeding pursuant to 28 U.S.C. §§ 157(b)(2)(A) and (b)(2)(B).  Debtor’s motion for 

determination is specifically contemplated by FRBP 3002.1 and directly impacts the 

administration of the bankruptcy estate herein under 28 U.S.C. §§ 157(b)(2)(A).  Furthermore, this 

motion for determination relates to the disallowance of a claim under 28 U.S.C. §§ 157(b)(2)(B).  

Rule 9014(c) confers broad discretion on this Court to apply Rule 7023 to this motion for 

determination.  

Debtor brings this action pursuant to Rule 23 of the Federal Rules of Civil Procedure, 

incorporated herein by Federal Rule of Bankruptcy Procedure 7023, on behalf of herself and as 

representative of the class of similarly-situated individuals (the “Class”) who have been subjected 

to Creditor’s unlawful failure to abide by FRBP 3002.1(b) and 3002.1(c).  
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This class action is proper under Federal Rule of Bankruptcy Procedure 7023(b)(1), 

7023(b)(2) and 7023(b)(3). The requirements of Rule 7023(a), (b)(1), (b)(2) and (b)(3) are met 

with respect to the Class composed of the following:  

 All individuals within the maximum jurisdictional reach of this Court who have 

a principal residential mortgage for which the plan provides that either the 

trustee or the debtor will make contractual installment payments and for which 

the Creditor has failed to file any notices pursuant to FRBP 3002.1(b) and 

3002.1(c). 

 Although the precise number of class members is unknown to Debtor, upon 

information and belief, the number is so numerous that joinder is impractical.  

 In this case, class procedures are superior to other available methods, such as 

individual motions to determine, for the fair and efficient adjudication of the 

claims asserted in this action. The disposition of each class member’s claim 

through the class action procedure will benefit the parties, the Court, and society 

as a whole.  

Debtor will fairly and adequately represent and protect the Class members’ interests and is 

committed to the vigorous prosecution of this action.  

Debtor has no known conflicts of interest and has retained counsel who are competent and 

have experience in class actions, including consumer class actions.  

Debtor’s claims are typical of the Class’s.  Debtor and the Class members are victims of 

the same actions and conduct of Creditor, including but not limited to Creditor’s unlawful failure 

to abide by FRBP 3002.1(b) and 3002.1(c).  
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Common questions of law and fact exist as to all members of the Class and predominate 

over questions affecting individual members of the Class.  The common questions include, but are 

not limited to, the following:  

a) Whether Creditor’s has timely filed NOPCs;  

b) Whether Creditor has timely filed notices of post-petition fees, expenses, or charges;  

c) Whether Creditor is subject abuse of process remedies under 11 U.S.C. § 105(a); and  

d) Whether Debtor and Class members are entitled to recover attorney fees, costs, and other 

“appropriate relief” including disgorgement and sanctions for Creditor’s conduct.  

As noted above, Creditor acted on grounds that apply generally to the Class, so that final 

injunctive and/or declaratory relief is appropriate respecting the Class as a whole.  Prosecuting 

separate actions would create a risk of inconsistent or varying adjudications with respect to 

individual Class members that would establish incompatible standards of conduct for Creditor, and 

adjudications with respect to individual Class members would, as a practical matter, be dispositive 

of the interests of the other members not parties to the individual adjudications and would 

substantially impede or impair their ability to protect their interests.  

A class action is superior to other available methods for the fair and efficient adjudication 

of the claims asserted in this action, as the financial interest of each individual Class member is 

relatively small, making it economically impracticable to pursue remedies other than by class 

action. As such, the Class members have little interest in individually controlling the prosecution 

of separate claims.  If individual actions were brought by the members of the Class, the resulting 

duplication of motions to determine and/or other lawsuits would cause undue hardship, 

inefficiencies, and expense to the Court and the litigants.  
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Given the above considerations, it is desirable to concentrate the litigation of the claims in 

this particular forum.  Absent a class action, Creditor would likely retain the undue enrichment 

gained by its wrongdoing, resulting in a miscarriage of justice.  There will be no difficulties in 

managing this class action as the names and addresses of the persons who are members of the 

Class are available from Creditor’s computerized records and are therefore known to Creditor. 

Further, notice can be provided to the members of the Class by using techniques and a form notice 

similar to those customarily used in class actions including individual mailed notice and notice by 

publication, as appropriate. 

III. CONCLUSION 

Shellpoint has failed to file the required notices pursuant to FRBP 3002.1(b) and 3002.1(c).  

Consequently, the Debtor has substantially overpaid her Mortgage and paid for unnoticed fees, 

expenses, or charges.  Shellpoint’s failure to make the required disclosures has placed the Debtor’s 

Mortgage into a contractual default and threatens her ability to exit her bankruptcy with a fresh 

start.  Shellpoint’s actions and inactions are believed to be widespread. 

 ACCORDINGLY, the Debtor requests the following: 

1. That all of notices under FRBP 3002.1(b) and 3002.1(c) be filed, 
 

2. That Shellpoint be precluded from presenting the FRBP 3002.1(b) notices as 
evidence in a subsequent proceeding, 

 
3. That the Debtor be awarded her attorney fees and costs, in an amount to be 

separately determined, 
 

4. That Shellpoint be precluded from assessing any additional post-petition fees 
during the pendency of this case,  

 
5. That Shellpoint be ordered to conduct an escrow reconciliation and either waive 

any fees or escrow amounts it should have collected, but did not or refund any 
overage it collected,  
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6. That this Court apply FRBP 7023 and to certify a class of individuals similarly 
situation to the Debtor, and  

 
7. For any other relief which this Court deems just and equitable. 

 
 

 
Respectfully Submitted, 
/s/ Paul J. Minnillo 
Paul J. Minnillo, Esq. (OH-0065744) 
MINNILLO LAW GROUP CO., LPA 
2712 Observatory Avenue 
Cincinnati, Ohio 45208 
(513)723-1600 /(513)723-1620 (Fax) 
pjm@mlg-lpa.com 
Attorney for Debtor(s) 

 
 

NOTICE 
Debtor has filed papers with the court TO DETERMINE MORTGAGE PAYMENT 

PURSUANT TO FRBP 3002.1(b), FOR ESCROW ACCOUNT RECONCILIATION, FOR 
WAIVER OF UNNOTICED ESCROW CHARGES OR REFUND OF ESCROW SURPLUS, 
AND FOR DISGORGEMENT OF UNNOTICED FEES, COSTS, OR CHARGES PURSUANT 
TO FRPB 3002.1(c) WITH CLASS ACTION ALLEGATIONS. Your rights may be affected. You 
should read these papers carefully and discuss them with your attorney, if you have one in this 
bankruptcy case. If you do not have an attorney, you may wish to consult one. If you do not want 
the court to grant the relief sought in the motion/objection, then on or before twenty-one (21) days 
from the date set forth in the certificate of service for the motion/objection, you must file with the 
court a response explaining your position by mailing your response by regular U.S. Mail to:  

U.S. Bankruptcy Court 
Atrium II, Suite 800 
221 East 4th Street 

Cincinnati, OH 45202 
 
OR your attorney must file a response using the court’s ECF System.  The court must receive your 
response on or before the above date.  You must also send a copy of your response either by 1) the 
court’s ECF System or by 2) regular U.S. Mail to: 

Paul J. Minnillo 
Attorney for Debtor(s) 

2712 Observatory Avenue 
Cincinnati, OH 45208. 

 
If you or your attorney do not take these steps, the court may decide that you do not oppose 

the relief sought in the motion/objection and may enter an order granting that relief without further 
hearing or notice. 
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CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Motion was served (i) electronically on the 

date of filing through the court’s ECF System on all ECF participants registered in this case at the 
email address registered with the court and (ii) by U.S. Mail, as detailed below, on 6/10/21 
addressed to: 
 
Via Regular Mail 
Monica Morningstar, 3261 Paprika Court, Cincinnati, OH 45251 
 
Via Certified Mail 
NewRez LLC d/b/a Shellpoint Mortgage Servicing, c/o CT Corporation System, 4400 Easton 
Commons Way, Suite 125, Columbus Oh 43219 
 

/s/ Paul J. Minnillo   
Paul J. Minnillo (0065744) 

 
 






























